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Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Because of inaccuracies and omissions in appellant’s 
statement of the case, a counter-statement of the case is 
deemed necessary. 

The action was based upon the written contract appear¬ 
ing on pages 14 and 15 of the joint appendix. Analysis of 
the contract shows it provided (1) that appellee was to en- 





2 


deavor to get the appellant’s product “tested, approved 
and used” by the three named prospective purchasers, and 
(2) that, if he was successful in getting any or all of them 
to use the product, he was to receive, as his remuneration, 
“a commission of ten percent (10%) on all orders re¬ 
ceived” from them. 

A short time after appellee accepted the employment and 
went to work for the appellant, the written agreement was 
enlarged, by a verbal agreement, “to cover any companies 
with which the defendant company was not then doing busi¬ 
ness or with which the said defendant company had not pre¬ 
viously done business or been in contact with.” (Joint 
App. 15.) 

In the conversation that led to the contract, Mr. James 
M. Cohen, President of the appellant company, told ap¬ 
pellee “not to expect any immediate cash results from the 
sale of this product as it usually took about a year for it to 
be tested and, therefore, there would be no commissions 
coming in for some time.” (Joint App. 14.) 

After his employment commenced, appellee suggested 
and, as a result of his suggestion, there was established a 
card index file containing the names and addresses of all 
customers with which the appellant was then doing business 
or had already been in contact. Whenever appellee brought 
in the name and address of a prospective customer another 
employee of the appellant would check the card index file 
to determine whether or not the prospect was already a 
customer and if the prospect was not, appellee was at lib¬ 
erty to contact the prospect. A card was then made up 
bearing the name and address of the appellee’s prospect 
and the appellee’s name “as the salesman to whom com¬ 
missions were to be paid in the event orders were obtained 
from that prospective customer, and the card was then 
placed in the card index file.” (Joint App. 14-16.) 

As will appear from the statement of evidence and from 
appellant’s brief, the testimony was not stenographically 
reported. However, sufficient appears to show that the ap- 
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pellee’s employment with appellant was substantially full¬ 
time employment from early in January 1941 until August 
1, 1941, at which time the employment was terminated by 
the appellant. A reading of appellee’s testimony will dis¬ 
close that he first had to study the appellant’s literature, 
find prospects, then determine whether or not they were 
already appellant’s customers and if not, he then had to con¬ 
tact them and introduce the product to them and endeavor 
to have them test, approve and use the product. He con¬ 
tacted the prospects sometimes by letter, sometimes in per¬ 
son, and sometimes in both ways, and he did considerable 
traveling- at his own expense. Appellee testified “that prac¬ 
tically every day he went to the office of the defendant com¬ 
pany, dictated or wrote letters to his prospective customers 
and arranged to send them samples and quotations, and 
took care of any other business that was necessary; that it 
was not necessary for him to spend all of his time in the 
office; that it was his duty to contact the customers and try 
to sell them and that could not be done sitting in the office.” 
His activities covered about as wide a range as the activi¬ 
ties of one full-time salesman could reasonably be expected 
to cover in a period of about seven months. (Joint App. 
14-32.) 

Appellee testified that appellant had never complained 
about his work. The letter terminating his services stated 
that it was “not to be interpreted as any evidence of dis¬ 
satisfaction” with him or the efforts which he had made to 
obtain an outlet for Tectyl products. Appellee testified, 
and it was not denied, that “the first criticism he ever heard 
of it (his work) was when the attorney for the defendant 
made his opening statement to the jury.” (Joint App. 
30-31.) 

Appellee testified he had received only Twelve Dollars 
Twenty Cents ($12.20) from appellant for his services. 
(Joint App. 31.) 

Although appellant’s answer to the complaint alleged 
“a verbal understanding,” appellant admitted at pre-trial 
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that the letter of January 11,1941, “contains the agreement 
of the parties as of that date,” and although appellant’s 
answer neither admitted nor denied that the written agree¬ 
ment was enlarged by a subsequent verbal agreement, ap¬ 
pellant admitted at pre-trial that it had been enlarged “by 
a verbal understanding to cover any customers with whom 
the defendant was not doing business or with whom de¬ 
fendant had not already been in contact.” James M. Cohen, 
President of appellant company, gave the lame excuse, when 
these facts were called to his attention, as an adverse wit¬ 
ness, “that he did not know the letter was the contract.” 
Although appellant’s answer alleged that it had no knowl¬ 
edge as to whether or not the appellee faithfully entered 
upon his employment and rendered services as alleged in 
the complaint, Mr. Cohen admitted that appellee had entered 
the employment of the company and came to the office regu¬ 
larly as far as he knew. When Mr. Cohen’s attention was 
called to his letter terminating the contract, in which he 
stated that the letter should not be interpreted as any evi¬ 
dence of dissatisfaction with the appellee or his efforts to 
obtain an outlet for Tectyl products, he gave the lame ex¬ 
cuse that “he did not want to hurt the plaintiff’s feelings 
because they were friends.” Actually, they were intro¬ 
duced the month before appellee’s employment commenced. 
Although the letter terminating the employment stated that 
another arrangement for national “distribution and manu¬ 
facture” of Tectyl products by another company was con¬ 
templated by appellant, Mr. Cohen admitted that another 
arrangement had not been effected “until about a month 
or two prior to the date of his testimony and that the ar¬ 
rangement was with Valvoline Oil Company for a limited 
distribution.” In other words, when he was faced with the 
necessitv of substantiating the statement contained in his 
letter terminating the employment, the best he could state 
was that about twenty months after the supposed contem¬ 
plated arrangement referred to in his letter, appellant had 
entered into another arrangement which was not as he said, 



5 


for “distribution and manufacture” of Tectyl products by 
another company but “for a limited distribution” and he 
made no showing or explanation as to the supposed ar¬ 
rangement referred to in his letter. (Joint App. 3-6, 14, 
and 32-33.) 

Mr. Cohen did not deny that he told appellee “not to ex¬ 
pect any immediate cash results from the sale of this prod¬ 
uct as it usually took about a year for it to be tested and, 
therefore, there would be no commissions coming in for 
some time,” but he did deny that six months to fifty weeks 
were required for the tests, and when his attention was 
called to Navy Department specifications, he stated “that 
he had written the specifications himself” and he denied 
that the times therein specified for the tests were actually 
required. The Navy Department specifications showed in 
paragraph F-2h that for the outdoor exposure test, the 
“test coatings shall be allowed to air dry for 24 hours, then 
the specimens shall be stood upright in outdoor exposure 
rack for a period of not less than 50 weeks.” Paragraph 
F-2i shows that for shed exposure tests, the “specimens 
shall be placed in shed exposure rack for a period of not 
less than 6 months for Grade II and not less than 4 months 
for Grade III compounds.” (Joint App. 14 and 33.) 

Mr. Cohen admitted “that after plaintiff’s discharge he 
had plaintiff’s name stricken from the ledger sheets of the 
customers’ accounts and had himself listed on the sheets 
as the salesman. He testified he did this “for income tax 
purposes although he received no commission from the com¬ 
pany for any orders.” He further admitted that he “did 
not personally solicit any orders.” (Joint App. 34.) 

Mr. Cohen admitted that on October 21,1942, “the orders 
received from companies whose names were on the list 
claimed by plaintiff as customers he had interested in the 
product amounted to more than Forty Two Thousand Dol¬ 
lars ($42,000.00) and almost Forty Three Thousand Dol¬ 
lars ($43,000.00).” Mr. Cohen admitted that appellee had 
been paid only Twelve Dollars Twenty Cents ($12.20) for 
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his services, and had been tendered the additional sum of 
Seven Dollars Eighty Seven Cents ($7.87) only. (Joint 
App. 34.) 

Mrs. Daumcr, a witness for appellant, corroborated ap¬ 
pellee’s testimony in relation to the establishment and 
maintenance of the card index file and testified that “for 
each new prospective customer to be contacted by Mr. 
Chapman she made a card with the prospect’s name and 
address and listed Mr. Chapman as the salesman. She tes¬ 
tified that Mr. Chapman’s name was erroneously listed by 
her on the cards of certain customers, but she did not speci¬ 
fy them. She testified that Mr. Chapman’s name was not 
entered on the defendant’s ledger sheets for either the 
Baldwin Locomotive or Hall Scott accounts, and that the 
name of J. M. Cohen appeared thereon. Mr. Cohen had 
admitted in his own testimony that he did not personally 
solicit any orders. It was admitted by the appellant that 
the appellee’s name was listed as the salesman on all the 
cards in the card index file for the sixty odd companies 
listed in the statement of evidence, which include the Bald¬ 
win Locomotive Works and Hall Scott Motors. Mrs. 
Daumer did not deny that appellee’s name was listed in the 
card index file as the salesman for the Baldwin Locomotive 
and Hall Scott accounts, and neither she nor Mr. Cohen 
denied the testimony of appellee with respect to the work 
he and his sub-agent had done on these two accounts. (Joint 
App. 38 and 42.) 

Mrs. Daumer corroborated the appellee’s testimony with 
respect to his office work each day, getting up the files, dic¬ 
tating letters to various concerns trying to interest them in 
the product and sending them or having sent to them sam¬ 
ples of the product and price quotations. She also corrobo¬ 
rated his testimony as to the traveling he did and the 
amount of commissions he had received and the amount 
tendered. (Joint App. 37.) 
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ARGUMENT. 

I. 

Defendant’s Motions for a Directed Verdict Were Properly 

Denied. 

(a) There is no question as to the theory of appellee's 
case. 

Appellant’s discussion of the pleadings serves no purpose 
except to confuse the issues. There are no questions of 
pleading involved. 

There is no question that the original complaint was for 
damages for breach of the contract. The amendment al¬ 
lowed by the pretrial order allowed appellee to claim com¬ 
missions that had accrued to him on orders resulting from 
his services. (Joint App. 6.) At the trial, the parties 
stipulated (Joint App. 43) that appellee’s claim for com¬ 
missions was to be limited to commissions earned, if any, 
on sales up to October 21, 1942, and the parties tried the 
issue of whether or not the appellee was the procuring 
cause of the orders received by appellant from his cus¬ 
tomers up to that date and entitled to the commissions 
thereon. This was the sole issue. There was no question 
about that in the trial below, and the record shows it. Ap¬ 
pellant made no contention in the lower court that it did 
not know upon which theory appellee was proceeding. This 
supposed confusion on the part of appellant is something 
new; something raised for the first time on this appeal. 
One need only to compare appellant’s prayers No. 3 and 
No. 4 with appellee’s prayer No. 1 to see that there was no 
misunderstanding about the issue that had been tried by the 
parties. (Joint App. 44-45.) 

This is the very sort of nonsense that the new Federal 
Rules of Civil Procedure were intended “to put a stop to.” 
Rule 15 (b) provides as follows: 
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“(b ) Amendments to Conform to the Evidence. 

When issues not raised by the pleadings are tried by 
express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in 
the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform to the evi¬ 
dence and to raise these issues may be made upon 
motion of any party at any time, even after judgment; 
but failure so to amend does not affect the result of 
the trial of these issues. If evidence is objected to at 
the trial on the ground that it is not within the issues 
made by the pleadings, the court may allow the plead¬ 
ings to be amended and shall do so freely when the 
presentation of the merits of the action will be sub¬ 
served thereby and the objecting party fails to satisfy 
the court that the admission of such evidence would 
prejudice him in maintaining his action or defense upon 
the merits. The court may grant a continuance to 
enable the objecting party to meet such evidence.” 

Under the provisions of the above rule, the result of the 
trial of the issue that was tried by consent of the parties 
is not affected by the state of the pleadings even assuming 
an amendment was required. Appellant did not contend 
in the lower court that it did not know the theory of the 
appellee’s case; it did not object or contend that any evi¬ 
dence or the issue tried was not within the issues made by 
the pleadings. 

(b) Under the terms of the contract, appellee’s serv¬ 
ices entitled him to the commissions on orders re¬ 
ceived from his prospective customers. 

On page 1 of this brief we have set forth what we be¬ 
lieve to be a correct analysis of the terms of the contract 
between the parties. As shown thereby, appellee was to 
receive, as his compensation, a commission of 10 percent 
on all orders received, if he succeeded in getting any or all 
his prospective customers to use Tectyl. 
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From the evidence, it is clear that at the time appellee 
went to work for the appellant, the appellant’s product did 
not have general public acceptance. This was shown by 
the fact that it had not then been tested and approved and 
was not then used by the Ordnance Department of the 
United States Army or by any of the sixty odd concerns 
to which it was first introduced by appellee. That fact and 
the terms of the contract as enlarged verbally, left the field 
wide open to appellee, excluding companies with which the 
appellant was already doing or had done business or with 
which it had been in contact. 

To chart the field of appellee’s activities and the sources 
from which he might become entitled to receive commissions 
for his services, the card index file was established and 
maintained. What was the purpose of the card index file, 
if it was not to serve as a means of determining who, if 
anyone, was entitled to commissions on orders when they 
came in? We submit that its purpose was (1) to protect 
appellant against commission claims on orders from its 
established customers and prospective customers contacted 
by it before appellee’s employment commenced and (2) to 
protect appellee in his right to commissions on orders that 
came from his prospective customers. The purpose of 
putting appellee’s name on the cards of his prospective cus¬ 
tomers was to designate him “as the salesman to whom 
commissions were to be paid in the event orders were ob¬ 
tained from that prospective customer,” and this was ad¬ 
mitted by appellant’s own witness. (Joint App. 15, 16 
and 38.) 

“It was admitted by the defendant that the card index 
file existed and that the plaintiff’s name was listed as the 
salesman on all the cards for the sixty odd companies here¬ 
inbefore listed * * (Joint App. 42.) Mrs. Daumer tes¬ 
tified that his name appeared by clerical error on some 
cards, but she did not specify them or make any explanation 
showing or tending to show that the companies listed on 
such cards were not in fact the appellee’s customers as 
shown on the cards. 


10 


Several facts are certain in the record. None of the sixty 
odd companies were customers of appellant before appel¬ 
lee’s employment commenced and none of them had been 
contacted by appellant. After appellee’s employment com¬ 
menced, cards for them were made up, designating appel¬ 
lee as the salesman. Appellee contacted them, introduced 
Tectyl to them, sent them samples and price quotations, and 
called on many of them. Some of them approved Tectyl 
and became users of it. Their orders to October 21, 1942, 
amounted to more than $42,000.00 and almost $43,000.00. 

If appellee was not the procuring cause of these orders, 
who was! There is not a scintilla of evidence that any 
other officer, agent or employee of appellant or anyone else 
ever endeavored to have any of these sixty-odd companies 
test, approve or use Tectyl, except that Mrs. Daumer tes¬ 
tified that Baldwin Locomotive Works was contacted by an¬ 
other solicitor whose name and time of alleged contact were 
not disclosed by the evidence and she testified that a letter 
of solicitation dated April 10, 1941, was written by Miss 
Wat wood, then office manager for appellant, to Baldwin 
Locomotive Works. (Joint App. 38.) In this connection, 
the Court’s attention is invited to the testimony of appellee 
with respect to the Baldwin Locomotive account which was 
that on April 1, 1941, with the approval of Mr. Cohen, he 
appointed Mr. C. M. Harris of Philadelphia as his agent to 
handle the accounts of and give information to that com¬ 
pany and other large firms in that territory, and that Mr. 
Harris reported to him on May 15, 1941, that he had called 
on all of the companies assigned to him. (Joint App. 28.) 
Moreover, appellee’s name, as salesman, was on the card 
for this company in the card index file. (Joint App. 42.) 
No other solicitor was credited with the account on ap¬ 
pellant’s ledger sheet. Miss Watwood was not credited 
with it on the ledger sheet. But the name of Mr. Cohen who 
had substituted his name for the appellee’s name on all the 
appellant’s ledger sheets appeared on the ledger sheet for 
Baldwin Locomotive Works. Mr. Cohen admitted that he 
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did not personally solicit any orders. (Joint App. 34, 36 
and 38.) 

Counsel for appellant have anticipated and attempted to 
answer this argument on page 15 of appellant’s brief. Again 
they rely on a non-existent fact. They state the orders were 
received “a year later, under different conditions and after 
other contacts occurred.” Upon what do they base their 
statement that other contacts occurred? There is not in 
the record a scintilla of evidence to support that statement. 

The change in conditions may have affected the amount of 
the orders but the changed conditions were not the pro¬ 
curing cause of the orders received by appellant. There 
were other manufacturers of rust preventatives. Who 
caused the orders to come to appellant, if appellee did not? 

Some of the orders did come a year later, but not all of 
them. Moreover, any delay in the receipt of the orders is 
consistent with the undisputed testimony of the appellee 
that Mr. Cohen told him “not to expect any immediate cash 
results from the sale of this product as it usually took about 
a year for it to be tested # * # .” 

It is clear from a reading of the contract that appellee 
was to endeavor to have the product “tested, approved and 
used” by his prospects. If he succeeded in getting any of 
them to use it, he was to become entitled to the commission 
“on all orders received” from them. Therefore, the re¬ 
ceipt of orders by appellant from the appellee’s prospective 
customers, after the appellee had endeavored to have them 
test, approve and use the product, completed performance 
by the appellee of the contract, and entitled him to the com¬ 
missions, particularly so when the terms of the contract are 
considered with the purpose for which the card index file 
was established and maintained, or when considered with 
the fact that no other otficer, agent or employee of appellant 
or anyone‘else had ever followed up appellee’s endeavors 
to accomplish the desired result. 

The consummation of sales theory applicable to real es¬ 
tate brokers’, and relied upon by counsel for appellant, is 
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not strictly applicable to the contract and the facts in this 
case. In the case of real estate brokers’ there are many 
different circumstances and conditions not present here. In 
such cases the broker is usually required to actually con¬ 
summate a sale to become entitled to a commission. He is 
in competition with other brokers, and if another broker 
beats him to the desired result, he does not become entitled 
to a commission even though he may have been the first one 
to contact the purchaser and introduce him to the owner 
and property, unless there has been collusion between the 
owner and competing broker designed to cheat the first 
broker of the fruits of his services. It is simply one of the 
fortunes or misfortunes of the broker’s business that he 
must produce the desired result in order to become entitled 
to the commission. If the desired result is produced by 
someone else, he is not entitled to his commission, unless 
he has an exclusive agency. 

In the case at bar, the contract and card index file, in 
effect, established an exclusive agency in favor of appellee 
as to his prospective customers. 

In the cases cited on page 16 of appellant’s brief, the 
evidence did not show, as here, that the plaintiff -was the 
only person who had done something to procure the de¬ 
sired result. On the contrary, the evidence showed that 
others had contributed to the desired result. This Court 
ruled that the plaintiff was not entitled to recover unless 
he proved that it was what he did, and not w T hat someone 
else did, that procured the desired result. In these cases, 
and other cases cited by appellant, we probably find the 
reason for what seems to have been a strained effort on ap¬ 
pellant’s part to have this court believe that other sales¬ 
men followed up appellee’s work after his services were 
terminated, or that something additional was done to pro¬ 
cure the orders, when as a matter of fact there is abso¬ 
lutely nothing to support the effort to have this court be¬ 
lieve that. 
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The opinions in other cases cited by appellant also show 
someone other than the plaintiff had done something to ac¬ 
complish the desired result. For example, appellee cites 
Bermn v. Cable Raincoat Co., 311 Mass. 483, 42 N. E. (2d) 
729. In that case plaintiff claimed the defendant company 
had agreed to pay plaintiff’s intestate $5,000. if he suc¬ 
ceeded in inducing the Government Officials to change their 
policy and to substitute rubberized raincoats for oilskins. 
The court’s opinion shows “there was documentary and 
other evidence tending to show that the Rubber Manufac¬ 
turers Association, Incorporated, with offices in New York 
City, had been working for some time on the development 
of a rubberized raincoat that would be suitable for the needs 
of the Army.” Also there was evidence that the adoption, 
by the War Department, of the rubberized raincoat was 
developed “through the .joint efforts of the Rubber Manu¬ 
facturers’ Association and the Philadelphia Quartermaster 
Depot.” The court said: 

“In the light of all the evidence bearing upon the 
causes which induced the war department to determine 
in 1935 to adopt rubberized raincoats as a “develop¬ 
ment type,” we are of the opinion that the jury could 
not have found properly that the intestate was the pre¬ 
dominating efficient cause of its action.” 

We agree with the quoted portion of Judge Coleman’s 
opinion in Tahir Erk v. Glenn L. Martin, 32 F. Supp. 722. 
(Appellant’s brief, pp. 19-20.) That portion of his opinion 
was not overruled by the Fourth Circuit Court of Appeals. 
The quotation is no more than a restatement of the well- 
established rule that courts cannot make a new contract for 
the parties. We agree with that proposition, and have no 
fears about its application here. But appellant has made 
an inaccurate analysis and statement of what happened in 
the Fourth Circuit Court of Appeals in that case. Judge 
Coleman had ruled that the complaint was insufficient to 
entitle the plaintiff to the relief claimed and had denied the 
plaintiff’s motion for leave to amend. Both of his rulings 
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were reversed. See 116 F. (2d) 865. But that decision in¬ 
volved questions of pleading only. No question of the suf- 
ficiencv of the evidence was involved. There had been no 
' trial. Thereore, while the court’s discussion of the ques¬ 
tions of substantive law involved may throw some light on 
the question of law involved here, the decision is not really 
applicable here. 

In the Addressograph case cited by appellant the agency 
agreement between the parties expressly reserved the right 
to withdraw the authority at any time. The quotation in 
appellant’s brief, p. 23, should have included these words: 
“but on the contrary, appellant expressly reserved the right 
to withdraw the authority at any time.” The agency agree¬ 
ment granted the appellee in that case an exclusive terri¬ 
tory but limited claims for commissions on the sale of ap¬ 
pellant’s products to new customers only. The evidence 
tended to show (1) that after the authority was withdrawn 
the agent continued his efforts to induce the prospect to 
purchase the machine in question, and (2) that the pur¬ 
chaser was not a new customer within the meaning of the 
terms of the contract. 

The instruction given bv the Court was as follows: 

“You are instructed, if you find from the evidence 
that the plaintiff was employed by the defendant to pro¬ 
cure purchasers for addressograph machine, grapho- 
type and supplies manufactured by the defendant, and 
that the defendant agreed to pay the plaintiff a com¬ 
mission of 20 percent of the sale price thereof if the 
plaintiff procured a purchaser, and you further find 
that the plaintiff procured the Little Rock Ry. and 
Electric Co. as a purchaser of the defendant’s machine, 
graphotvpe and supplies at the price of $727.85 net and 
that the defendant accepted it as a purchaser and sold 
and delivered the products at such price, then your ver¬ 
dict should be for the plaintiff for 20 percent of the sale 
price of said products, notwithstanding you further 
find from the evidence that the defendant cancelled 
plantiff’s authority as its agent before the sale to Lit¬ 
tle Rock Ry. and Electric Co. was consummated by the 
delivery of the machine to it by the defendant.” * 
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Commenting on the insufficiency of the instruction the 
Court further said: 

“Appellee’s manager testified that he continued his 
efforts with the electric company to make the sale after 
revocation of authority and under this instruction the 
jury might have found that his effort at that time was 
really the procuring cause of the sale. The instruction 
was also incorrect in that it ignored the contention that 
the electric company was not a new customer within 
the meaning of the terms of the contract. There was 
some evidence that appellant permitted appellee to take 
old machines in exchange for new, and this made a 
question for the jury to determine what was meant by 
the term “new customer.” 

In the case at bar there was no evidence whatever that 
plaintiff continued his efforts after revocation of authority. 
Plaintiff’s uncontradicted testimony was that “he did not 
contact any further companies after receipt of the letter of 
August 1, 1941, and that all the companies he contacted 
were contacted between January 11, 1941, and August 1, 
1941.” (Joint App. 31.) No possible inference could have 
been drawn by the jury from the evidence in the case that 
the sales on which commissions were claimed were procured 
as a result of any efforts made after revocation of plain¬ 
tiff’s authority. The question as to whether or not the pur¬ 
chasers were new customesr was not involved here. The 
case cited by appellant is not in point and has no appli¬ 
cation to the case at bar. 

(c) There were facts and circumstances tending to show 
bad faith on the part of appellant in terminating ap¬ 
pellee’s employment. 

Appellant now contends for the first time that there was 
no evidence of appellant’s bad faith in its termination of 
appellee’s employment. (Appellant’s brief, pp. 16, 17, and 
21.) No such contention was made in the lower court. 
It was not one of the grounds for its motions for a directed 
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verdict. (Joint App. 35 and 43.) None of appellant’s 
prayers for instructions to the jury requested the court to 
present the question to the jury, and appellant did not 
object to appellee’s prayer on the ground that it failed to 
present that question to the jury. (Joint App. 44-45.) It 
was not one of the grounds for appellant’s motion for a new 
trial. (Joint App. 9-10.) So here we have the question for 
the first time. 

A brief review of only some of the facts is sufficient to 
find the reason why appellant did not raise this question 
before a jury in the lower court. Mr. Cohen had told ap¬ 
pellee “not to expect any immediate cash results * * # as it 
usually took a year for it to be tested, and, therefore, there 
would be no commissions coming in for some time.” Ap¬ 
pellee had worked like a beaver for seven months and had 
probably produced more prospects than appellant could 
have supplied. Appellant had paid appellee only $12.20 
for all his services and had tendered the additional sum of 
$7.87 only, although its own ledger sheets introduced in 
evidence proved that the orders received before the termi¬ 
nation of appellee’s employment entitled him to several 
hundred dollars in commissions. (Joint App. 38 to 42 and 
Exhibits A and B.) The reason assigned for the termina¬ 
tion did not turn out to be true. (Joint App. 30, 31 and 33.) 
Mr. Cohen, who owned all the stock in the appellant com¬ 
pany, appropriated all the appellee’s sixty-odd prospective 
customers to himself and gave the lame excuse that he did 
this “for income tax purposes.” (Joint App. 34 and 36.) 
In the letter terminating appellee’s services, Mr. Cohen 
indicated that appellee and his work were all right. Appel¬ 
lant’s answer indicated nothing to the contrary. Then, at 
the trial, the contention was made for the first time that 
appellee’s services were not satisfactory. (Joint App. 3, 
30, 33, 36 and 37.) Mr. Cohen’s conduct as a whole, includ¬ 
ing his testimony, was quite sufficient for a finding of bad 
faith in the termination of appellee’s services, and his con¬ 
duct, considered with all the facts and circumstances in the 
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case left little doubt, if any, about the presence of bad faith. 

A singular example of bad faith is shown by exhibits A 
and B attached to the Statement of Evidence. (Joint App. 
47 and 48.) These orders are: one dated March 28, 1942, 
from Breeze Corporations and another dated July 13, 1942, 
from Consolidated Steel Corporation. Neither of these 
orders nor any other orders from these two companies, both 
of which were appellee’s customers (Joint App. 17-18) was 
included by appellant in its accounting of the orders re¬ 
ceived from appellee’s customers. (Joint App. 38-42.) Ap¬ 
pellant did not disclose the full truth with respect to orders 
received from appellee’s customers. 

(d) While appellant may have had the power to termi¬ 
nate the appellee ’s employment at ivill, appellant 
could not, by such means, deprive appellee of the 
fruits of his services rendered prior to a termination 
thereof. 

The contract between the parties did not fix the duration 
of appellee’s employment. We admit that ordinarily a con¬ 
tract of employment of no fixed duration is terminable at 
will. But this is not a rigid rule. Every case turns on the 
intention of the parties. Where their intention is not ap¬ 
parent, the law infers they intended the employment could 
be terminated at will. In trying to find the intention of the 
parties, the court must consider all the facts and circum¬ 
stances shown by the evidence as well as the terms of the 
contract of employment. See Littell v. The Evening Star 
Newspaper Co., 73 App. D. C. 409, 120 F. (2d) 36, and the 
briefs filed therein. 

We admit that appellant had the power to terminate at 
will its authority to appellee to go out and solicit new pros¬ 
pects. But we deny its right to terminate his rights as to 
prospective customers he had acquired prior to any termina¬ 
tion. The contract of employment was made in the light 
of what Mr. Cohen told the appellee about the time required 
to test the product and the probable delay that would occur 
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before the appellee could expect any cash results from his 
services. (Joint App. 14.) 

Regardless of appellant’s intention, good or bad, the 
termination of the employment as of August 1,1941, if per¬ 
mitted as to his established prospective customers as well 
as to new prospects, would result in a fraud on the appellee 
because that was about the earliest date that he could have 
expected the commencement of any substantial returns for 
his services. ' 

The foregoing we submit is sufficient to show that the 
parties did not intend that appellant could terminate the 
appellee’s employment less than seven months from its com¬ 
mencement and limit his commissions to thirty days after 
such termination. If it could limit his commissions to 
thirty days, it could have limited them to one day or none. 

But the question is not really one of termination. The 
question is: What is the effect of the termination? Does 
the termination deprive appellee of the fruits of his services 
accruing after the effective date of the termination? 

We have already discussed this question in our points 
and authorities filed in opposition to appellant’s motion for 
a new trial and we respectfully refer the court thereto, ex¬ 
cept for analyses of the cases cited therein which appear 
below. 

In Sanborn v. Rodgers, 33 F. 851, a declaration set out 
a power of attorney given by the defendant to the plaintiff, 
authorizing the plaintiff to collect for certain infringe¬ 
ments of a patent. It also set out a contemporaneous agree¬ 
ment concerning the amount of compensation the plaintiff 
was to receive. On demurrer, the court held that the power 
of attorney set out in the declaration, if standing alone, 
would be revocable, but being contemporaneous with an 
agreement relating to the same subject made between the 
parties, it must be taken as a*part thereof, and when any¬ 
thing had been done by the plaintiff toward the execution 
of the contract, with the defendant’s knowledge, the power 
teas not revocable, at least in respect to those cases in ivhicli 
the plaintiff had rendered service. 
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In Green v. Cole (Joint App. 11), a landowner and a 
real-estate broker agreed on terms of a contract by which 
the agent was to have the land laid off into lots, which he 
was to sell, the proceeds above a stated sum to be divided 
between the parties. The owner revoked the agency and 
sold the land outright to another purchaser. The agent 
sued the owner for breach of contract. On the right of the 
agent to maintain the action the appellate court said: 

“We do not see how it can be said the plaintiff ac¬ 
quired an interest in the land by their verbal agree¬ 
ment, and it must follow that the agency was revokable. 
But the plaintiffs had performed services before the 
agency was revoked, and it does not follow that they 
are not entitled to recover because the agency was re¬ 
voked’’. 

In Royal Remedy, etc. Co. v. Gregory Grocer Co. (Joint 
App. 11) plaintiff sued the defendant for a bill of goods 
sold the defendant. Defendant entered a counter-claim 
alleging the plaintiff had granted the defendant an exclu¬ 
sive sales agency for its product in Kansas City; that in 
pursuance of said agreement defendant in the years 1892-3-4 
and 5 worked up a large trade in that territory for said 
goods and further alleged that notwithstanding said agree¬ 
ment plaintiff in the years 1895 and 1896 sold large quan¬ 
tities of goods to another concern doing business in Kansas 
City and that thereafter the latter company sold the goods 
of plaintiff in that territory and that the defendant thereby 
lost a profit thereon amounting to $250. for which he prayed 
judgment. In sustaining the finding and judgment for the 
defendant in the court below, the Court said: 

‘ 4 Conceding that the agency was terminable at will..., 
if the agent has in good faith incurred expenses and 
expended time and labor in the matter of the agency, 
the principal will not be permitted to terminate it and 
appropriate the results of the agent’s services without 
compensating him therefor. Glover v. Henderson, 
supra, Bougher v. Life Ins. Co., supra, and State ex rel. 
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v. Walker, supra. The selling by plaintiff to others of 
its goods within said territory may be treated as an 
act of revocation of defendant’s agency, but it would 
not have the effect, under the foregoing authorities, or 
under any honest rule, to permit plaintiff to appro¬ 
priate the results of defendant’s services without com¬ 
pensation. This from the record seems to have been 
the view taken of the law of the case by the trial Court, 
as shown by an allowance of 25% as commission to 
defendant for plaintiff’s sale of goods to Ridenour- 
Baker and Co.” 

In Glover v. Henderson (Joint App. 11), plaintiff brought 
suit to recover the value of services rendered and expenses 
incurred as a result of the cancellation of an agency to 
sell a certain number of lots for the defendant. The trial 
resulted in a verdict and judgment for the plaintiff for 
$4000.00, from which defendant appealed. On the question 
as to plaintiff’s right to recover on revocation of the agency 
the Court said: 

“The contract in question was one of agency, so that 
w*e are brought to the question whether the defendant, 
having revoked the agency, is liable to the plaintiff for 
the value of services rendered and expenses incurred 
up to the date of revocation. There is and can be no 
claim made in this case that plaintiff had conferred 
upon him a power coupled with an interest. And so 
he had no interest in the subject-matter of the agency. 
The principal had the powder, and in a qualified sense, 
the right to revoke the agency at his wfill. State v. 
Walker, 88 Mo. 270. Mechem’Agency Par. 204. But 
the question of the liability of the principal to the agent 
for services rendered is another and different thing 
from the power, or even the right, to terminate the 
agency . . . the question of compensation of the agent, 
when the agency has been revoked by the principal, 
will depend on a variety of circumstances ... where an 
agent is employed to perform an act which involves 
the expenditure of labor and money before it is pos¬ 
sible to accomplish the desired object, after the agent 
has in good faith incurred expense and expended time 
and labor, but before he had a reasonable opportunity 
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to avail himself of his preliminary effort, it could not 
be permitted that the principal should then terminate 
the agency and take advantage of the agent’s services 
without rendering any compensation therefor. Mechem 
Ag. 620. This is good sense, and we believe good law . 9 ’ 

In Culver v. Western Union Tel. Co. (Joint App. 11) de¬ 
fendant executed to one of the plaintiffs, who were custom¬ 
house brokers and partners, a power of attorney authoriz¬ 
ing him to endeavor to recover by suit or otherwise excess 
duties which had been or might thereafter be exacted from 
the defendant on certain cargoes. Plaintiff was to pay all 
expenses and receive one-half of the sums so recovered. 
Defendant directed dismissal of the plaintiffs and plaintiffs 
sued for breach of the agreement. The Court held: 

“. . . the power of attorney was revocable. In case of 
revocation after commencement of services to procure 
a refund defendant would be liable to pay for services 
already rendered by the plaintiffs upon the basis of 
the agreement, i.e. one-half of the amount that could 
have been obtained, less the real value of the services 
thereafter necessary to be performed in obtaining it.” 

In Clark v. Morris, 30 App. D. C. 553, plaintiff sued the 
defendant for commissions claimed to be due him on the 
sele of certain securities made by defendant to a purchaser 
alleged to have been procured by the plaintiff. The sale 
in question was consummated by the defendant after plain¬ 
tiff had been deterred by defendant from further negotiat¬ 
ing with the prospective purchaser and was instructed not 
to see him. In affirming a judgment for the plaintiff, the 
Court, said: 

“Appellee was dealing with Appellants in the capacity 
of an agent or broker. The law is well settled that 
where a broker is employed to sell property upon a 
commission, and by his efforts brings the owner, or 
agency through which he is employed, and the pros¬ 
pective pufchaser together, and a sale results, though 
it be accomplished without any further assistance by 
the broker, the broker is entitled to his full commis¬ 
sion, the same as if he had conducted all the details 
of the sale.” 
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n. 

The Trial Court Did Not Err in Granting Appellee’s Prayer 
No. 1 and in Denying Appellant’s Prayers No. 1 and 
No. 5. 

(a) Appellee's Prayer No. 1. 

In the lower court, appellant’s objection to appellee’s 
prayer No. 1 was that “it was incomplete and inaccurate 
and failed to contain language to the effect that for sales 
made after plaintiff’s discharge and not as a result of his 
procurement but as a result of wartime contracts in which 
plaintiff had no procuring part, their verdict should be for 
the defendant # * (Joint App. 44.) In its motion for 
a new trial it contended the court should have added “that 
if the jury believed, from the evidence, that the plaintiff was 
not the procuring cause, but that they were the result of 
Government contracts, then they should return a verdict 
for the defendant.” 

Now we have the appellant urging propositions that it 
did not urge in the lower court. 

A comparison of appellee’s prayer No. 1 with appellant’s 
prayer No. 3 will show that appellant’s prayer was in sub¬ 
stance the same as appellee’s, except that under appellant’s 
prayer the jury would have been instructed that it could 
make a new contract for the parties and could award a 
“reasonable amount” instead of 10 per cent as agreed be¬ 
tween the parties. Appellant’s prayer No. 3 was objected 
to and denied on this ground only. (Joint App. 9.) If 
Appellant had now urged its own prayer No. 3, it would 
have disclosed to this Court that in the lower court the 
parties were agreed that there was but one question for 
the jury, as shown on page 7 of this brief, and also w T ould 
have disclosed to this Court that appellant did not request 
the lower court to present the question of bad faith, as 
shown on page 15 of this brief. 
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(b) Appellant’s Prayer No. 1. 

We agree with appellant’s argument that its prayer No. 1 
was in effect a request for a directed verdict. We have al¬ 
ready shown in our argument that appellant was not en¬ 
titled to a directed verdict. We have pointed to the record 
showing that appellee was the procuring cause of the orders 
and the only person who endeavored to have Tectyl “tested, 
approved and used” by the companies^ from which the 
orders were received, and that appellee was listed on ap¬ 
pellant’s records as the salesman to whom commissions 
were to be paid in the event orders were received from 
these companies. 

(c) Appellant’s Prayer No. 5. 

Appellant’s instruction No. 5 (Joint App. 45) was prop¬ 
erly denied by the trial Court. Appellant’s granted instruc¬ 
tion No. 4 is consistent with appellee’s granted instruction 
No. 1 and concedes appellee’s right to recover if the ap¬ 
pellee “proved by the weight of the evidence that he suc¬ 
ceeded in getting those firms to use the defendant’s prod¬ 
ucts. ...” Appellant’s instruction No. 5 is inconsistent 
with its granted instruction and would, if granted, deny 
this right of recovery. The instructions granted accurately 
presented the only issue of fact in the case and resulted 
in a finding that appellee -was the procuring cause of the 
sales on which commissions were claimed. Such a finding 
includes a finding that the revocation was in fraud of ap¬ 
pellee’s rights. Anno. 88 A. L. R. 727. Whether or not 
appellant cancelled appellee’s authority in good faith was 
not, in view of the evidence in this case, a question to sub¬ 
mit to the jury. The instructions of the Court to the jury 
should apply the law to the facts as disclosed in the case 
in which they are given, Clark v. Morris, supra. 

In IIeaten, et al. v. Edwards, 90 Mich. 500, 51 N. W. 544, 
an agent sued an owner of real estate for commissions in 
connection with a sale of a property which had been placed 
in his hands for sale. The property w r as brought to the 
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attention of the prospective purchaser who after cancella¬ 
tion of the agent’s authority purchased the property in 
question from the owner. The defendant sought and ob¬ 
tained the following instruction: 

“The owner of the property has the right to revoke 
the authority of the real estate agent; and if she does 
revoke the authority of the agent, without any inten¬ 
tion of defrauding the agent, and afterwards sells the 
property herself, even if she sells it to the party with 
whom the agent negotiated, the agent is not entitled 
to recover the commission”. 

In reversing the judgment for the defendant, the Court 
held: 

“The defendant, if she knew the plaintiffs had called 
the attention of Mr. Munro to the property and that 
they were negotiating with him, could not cancel their 
authority, effect the sale herself, and avoid the pay¬ 
ment of the commission. Chilton v. Butler, 1 E. D. 
Smith 151. The Court in that case said, “if vendors 
were permitted to employ brokers to look up purchas¬ 
ers and call the attention of buyers to the property, 
which they desired to sell, limiting them as to terms of 
sale, and then, while such purchasers were negotiating, 
take the matter into their own hands, avail themselves 
of the services and expenses of the broker in bringing 
the property into the market, and effect a sale by an 
abatement in the price, and yet refuse to pay the broker 
anything, the business of a broker -would not be worth 
pursuing; gross injustice would be done; every unfair 
and illiberal vendor would limit his price slightly above 
the market and make use of the broker to bring it into 
notice and then make his own terms with the buyers 
who were in reality procured by .the efforts of* the 
agent”. There was no question of good faith to sub¬ 
mit to the jury”. 

The question presented in the case at bar was not whether 
appellant had the power to terminate the agency but whether 
it had the right, under the facts and circumstances of this 
case to terminate the agency and thereby defeat appellee’s 
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claim for commissions on orders procured by his efforts. 
AVe respectfully submit that the Court did not err in re¬ 
fusing- to grant appellant’s offered instruction No. 5. See 
also Bryan v. Abort, 3 App. D. C. 180, 1S7. 

Moreover, the prayer was objectionable because it would 
not have instructed the jury that in determining- what was 
“a reasonable time”, they should take into consideration 
all the facts and circumstances shown by the evidence. One 
of those facts and circumstances was the undisputed testi¬ 
mony of the appellee that “Mr. Cohen told him not to ex¬ 
pect any immediate cash results from the sale of this prod¬ 
uct as it usually took about a year for it to bo tested, and, 
therefore, there would be no commissions coming in for 
some time.” (Joint App. 14.) This testimony not only was 
not denied, but also was corroborated by the Navy Depart¬ 
ment specifications which showed in paragraph F-2h that 
for the outdoor exposure test, the “test coatings shall be 
allowed to air dry for 24 hours, then the specimens shall 
be stood upright in outdoor exposure rack for a period of 
not. less than 50 weeks.” Paragraph F-2i shows that for 
shed exposure tests, the “specimens shall be placed in shed 
exposure rack for a period of not less than 6 months for 
Grade II and not less than 4 months for Grade III com¬ 
pounds.” 


III. 

The Court Did Not Exclude the Original Orders Upon 
Which Appellee Claimed Commissions, and There was 
No Error in the Court’s Ruling in Respect of Such 
Orders. 

The true facts relating to the third point discussed in 
appellant’s brief (appellant’s brief, pages 28 to 31) and 
which are supposed to form the basis of its contention that 
the court erred in excluding certain orders for Tectyl, ap¬ 
pear in the joint appendix on pages 42 and 43. Some fur¬ 
ther light may be had from paragraph 9 of appellant’s 
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motion for a new trial. (Joint App. 9.) Special attention 
is called to these facts because they are so inaccurately 
stated in the appellant’s argument on this point. As shown 
on page 43 of the joint appendix, appellant proposed to 
prove thereby “that the order was for Tectyl to be used 
in the performance of a government contract.” The orders 
were not offered for any other purpose. Appellee objected 
to “that 'portion of the orders indicating that the Tectyl 
was to be used in the performance of government contracts 
and the court sustained the objection on the ground that 
whether or not the Tectyl involved in an order given the 
defendant was to be used to fill a government contract is no 
evidence that the plaintiff was not the procuring cause.” 
The appellant’s objection and exception to the court’s rul¬ 
ing was “on the ground that said orders were of probative 
value in the jury’s determination of the question of pro¬ 
curing cause and to show that such orders came a long time 
after the termination of plaintiff’s employment from inde¬ 
pendent solicitation or as the result of the influx of war 
orders from government contracts containing specifications 
for the use of a rust preventative.” 

Appellant had not shown and had not offered to show 
“independent solicitation”; appellant had not denied, and 
on the contrary had admitted, that the appellee had done 
the work that he claimed to have done to procure the orders; 
appellant’s witness had been permitted to testify freely as 
to all matters in the files of the appellant company and 
from the orders themselves including the order number, 
date, name of company, amount of order and price; ap¬ 
pellee’s objection ivas not to the admission of the orders 
or the files in evidence, but his objection went only to “that 
portion of the orders indicating that the Tectyl ivas to be 
used in the performance of the government contract.” 

There was not a scintilla of evidence that Mr. H. D. 
Fletcher, whose name appears on Exhibit B (Joint App. 48) 
was “another salesman”, as erroneously stated on page 29 
of appellant’s brief. The statement in appellant’s brief 
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describing Mr. Fletcher as “another salesman” is without 
foundation. No such claim was made in the lower court. 

The orders in question, as shown above, were not offered 
for the purpose of determining the amount of the plain¬ 
tiff’s claim and there was no objection to them for that pur¬ 
pose; they were not offered to show the time they were 
placed and they were not objected to for that purpose; they 
were not offered to show with whom the purchaser dealt in 
placing the order and they were not objected to for that 
purpose, and as shown by the statement of evidence there 
was no contention in the lower court that these orders 
would show or even tend to show that there had been inde¬ 
pendent solicitation of them by any officer, agent or em¬ 
ployee of the appellant company other than the appellee; 
they were not offered to show that they were placed with 
the defendant and marked to the attention of another sales¬ 
man nor was there any contention that they tended to prove 
any such thing and there was no objection on that ground; 
there was not a scintilla of evidence of “later solicitations 
by another salesman who presented brochures, demonstra¬ 
tions and the like,” as inaccurately, erroneously and un¬ 
fairly stated on page 30 of appellant’s brief. 

Why did the orders happen to show that the Tectyl was 
to be used in defense contracts? Because the purchaser 
had to show that it had obtained the necessary priority rat¬ 
ing. Without such rating appellant could not have lawfully 
filled the orders. 

How was it shown on the orders that the Tectyl was to be 
used in defense or government contracts? In the case of 
the order read by the witness and also in the one marked 
“Exhibit A” it was shown by a rubber stamp. Appellee’s 
objection went to that portion of the contract only. Just 
how could that portion of the contract leave “an inference 
for argument that but for Army or Navy contracts the order 
would not have been placed with the defendant,” as now 
argued by the appellant? That may have shown the need 
for the Tectyl but it did not tend to show the procuring 
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cause for the order being placed with appellant. There 
were other manufacturers of rust preventatives. The ques¬ 
tion was: Who caused the order to come to this particular 
manufacturer? The rubber stamp or whatever other means 
was used to show the ultimate use of the Tectvl did not 
tend to show that appellee was not or that some other per¬ 
son was the procuring cause of the order being placed with 
appellant. 

Appellant concedes the fact that the orders were for use 
in filling government contracts “does not, of course, ipso 
facto establish that plaintiff could not have been the pro¬ 
curing cause,’’ and then argues the significance of that fact 
in connection with orders “marked to the attention of 
another salesman * * * later solicitations by other sales¬ 
men, who presented brochures, demonstrations and the 
like * * * These statements quoted from page 30 of ap¬ 
pellant’s brief are wholly without support in the record. 

An argument that needs to find support in an untruth, 
requires no answer. 

The statement that “Plaintiff’s entire course of action 
in the trial, as evidenced by the record, was implicit with 
the idea that “introduction” is equivalent to “consumma¬ 
tion” actually finds no support in the record. Appellee had 
an explicit contract with appellant. He proved perform¬ 
ance in accordance with its terms and was entitled to re¬ 
cover his compensation. 

In the lower court, appellant did not contend that the 
orders or that portion thereof objected to were admissible 
under the Act of Congress of June 20, 1936, 28 U. S. C. A. 
695. Had it been so contended in the lower court, it is doubt¬ 
ful that the orders would have been admissible under the 
statute. Palmer v. Hoffman, 318 U. S. 109, 63 S. Ct. 477, 
87 L. ed. 645. But the question presented was not one of 
competency but was one of relevancy. Appellee’s objection 
to the portion of the orders indicating that the Tectvl was 
to be used in government contracts did not go to the compe¬ 
tency but went to the relevancy of that portion of the orders. 
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CONCLUSION. 

It is respectfully submitted that the judgment should be 
affirmed. 

Samuel Shapiro, 

Arthur J. Hilland, 
Attorneys for Appellee. 





